United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


United States Court of Appeals 
For the 
District of Columbia Circuit 


FILED §=JAN 10 1958 


" CLERK 
ANSWER TO PETITION FOR REHEARING 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 798' 


LETA M. TISSUE and AL E. TISSUE 
Appellants 
Ve 
ETTIRE VOLTA and GEORGE VOLTA 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellees 





UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit ! 


No. 13, 798 


LETA M. TISSUE and AL E. TISSUE 
Appellants 
v. : 
ETTIRE VOLTA and GEORGIA VOLTA | 
‘Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANSWER TO PETITION FOR REHEARING © 


The appellees, Ettire Volta and Georgia Volta, by and through 
their attorney, Cornelius H. Doherty, in answer to the petition for re- 
hearing in banc, or in the alternative a petition for rehearing by a 
division of the Court, submit the following: 


The appellees, under normal circumstances, would not file an 
answer to the petition for a rehearing, but there are certain definite 
allegations of fact stated in the petition which are not sustained by the 
record which require a short answer. 
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There has never been any question raised by the appellees 
that the relationship of landlord and tenant existed between the parties 
hereto insofar as it referred to 4012 S. Capitol Street, S. E., Apart- 
ment 1, Washington, D. C. It has never been admitted that the re- 
lationship of landlord and tenant existed as between the parties hereto 
insofar as it referred to 4010S. Capitol Street, S.E., Washington, 
D. C. It has always been admitted that the landlord owes to a tenant 
a duty to use ordinary care to maintain any area of the leased premises 
over which he retains control, and which is commonly used by the 
tenants, in a reasonably safe condition. Such a duty refers only to the 
parts of the premises commonly used by the tenants but does not cover 
parts of the premises which are retained by the landlord and which are 
not necessary to be used by the tenant for a normal use and enjoyment 
of the apartment. 


The cellar well into which the female appellant fell was the 
entrance to the room where the heating equipment for the apartment 
was maintained. It was not a part of the premises commonly used by 
the tenants and, in fact, was entirely for the use of the landlord. 


The complaint relied upon the fact that the cellar well was in 
violation of a Building Regulation of the District of Columbia, but no 
such regulation or violation of any regulation was proved or offered in 


evidence at the trial. 


There is nothing contained in the opinion of the Court, dated 
December 12,1957, which indicates that the relationship of landlord 
and tenant did exist between the parties insofar as it refers to the 
cellar well or that it was a place which was commonly used by the 
tenants. 


On page 4 of the petition for a rehearing counsel for the appel- 
lant takes issue with the statement contained in the opinion, "Mrs. 


; } . 
Tissue knew the cellar wells were there", and cites numerous state- 


ments from the record to sustain this statement, but the testimony of 
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the female appellant, commencing at page 18 of the record, is as follows: 


years, 


"Q. The areaway that you say was under your apartment, 
you knew that one was there. A. I had heard it was there. 


"Q. You hadn't seen that either? A. Yes, I had seen the 
steps that go down, and I had noticed that, I certainly had. 


"Q. When had you noticed that? A. I don't know just when; 
it's just a picture that you have in your mind, that's all I 
know. 


"Q. And you knew it was just a furnace room, is that 
correct? A. I was told it was for heating hot water." 


It is clear that the female appellant, having lived there five (5) 
surely knew of the existence of the cellar well. 


The petition again refers to the case of Hill v. Raymond, 65 


U.S. App. D.C. 144, in which case the plaintiff relied upon and attempt- 
ed to prove a violation of a regulation and in a place which was com- 


monly used by the tenants. 


It is respectfully submitted that the female appellant was a bare 


licensee at the place where she was injured and there is nothing in the 


record to indicate that the cellar well did not comply with the building 
regulations of the District of Columbia or that it was unreasonably 


dangerous to the female appellant and that the petition for a rehearing 
should be denied. 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellees 
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(i) 
No. 13,798 


APPELLANT'S STATEMENT OF QUESTION PRESENTED 





Does a landlord owe a duty to a tenant (either as a tenant or 
in any other legal capacity as disclosed by the evidence), who lives in 
an apartment in one end of an apartment building which is served in the 
z front by a single entrance and which has a street number that is 
yy! different from the number of the apartments on the other end of the 
building served by another single entrance in the front, to maintain 
the back yard area in a reasonable safe manner, including that portion 
of the back yard that extends across and back of the apartments on the 
opposite end of the building from that occupied by the tenant in question, 
when the control of said back yard is retained by the landlord for the 
common and interexchangeable use of all the tenants. 


(ii) 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,798 


LETA M. TISSUE 
and 
AL E. TISSUE 


Appellants ; 


Vv. 


ETTIRE VOLTA 
and 
GEORGIA VOLTA 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment by the United States District 
Court for the District of Columbia entered on February 7, 1957. The 
jurisdiction of this Court is invoked by the Appellants under Title 28, 
U.S.C., Sections 1291, 1292. 








2 
STATEMENT OF THE CASE 


The personal injuries sustained by the appellant, Leta M. Tissue, 
and for which she filed the suit that is the subject of this appeal, 
resulted from her fall into a "stair" or "cellar well" on the property 
owned by the appellees. This appellant's husband sued for loss of 


| 
4 
) 
( 
‘ 


his wife's services. 





The fall occurred on September 29, 1954, at approximately 


> 


in A A’ cl er “ee 2 Cee See 


7:00 p.m. Seeapp. P. 2. 


The appellants, husband and wife, were tenants of the appellees, 
husband and wife, defendants in the trial court. 


a 


The appellant, Al E. Tissue, was employed by the appellees-- 
landlords, on the night that his wife was injured, for the specific pur- 
pose of painting an apartment in the building which they, the appellants 
were tenants. The testimony of the plaintiffs was that the defendants 
had employed the plaintiff, Al E. Tissue, to do this painting on a rush 
or hurried basis as the apartment was needed for immediate occupancy. 
The plaintiff, Leta M. Tissue, knowing this, stopped on her way home 
from her own employment on this particular evening and purchased a 
prepared meal for her husband to enable him to continue at his painting 
with as little interruption as possible since it was the practice for him 
to prepare the evening meal, because of his prior arrival from their 


respective jobs. App. P. 12, 13 and 20. 


On her arrival at the apartment building, she immediately unlocked 
her back door and went down her own back steps to traverse the yard in 
the back of the building for the purpose of informing Mr. Tissue that his 
prepared meal was ready, as he was painting an apartment on the other 
end of the building. App. P. 12, 13 and 20. « 


The physical description of this building by those who testified 
for plaintiff was as follows: 


E BEST COPY 
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. A two story building with two entrances on the front, one at each 
x end of the building. These two entrances on the front each lead to two 
| apartments downstairs and to two upstairs. All apartments extended 
“ through the building so that there was a back door to each apartment. 


For the four apartments that were upstairs (two on each side of the 

building) there was an outside stairway leading to the back yard at each 

end of the building. To accomodate the downstairs apartments, there 

" was a stoop at each end of the building with steps to the ground. The 

i two entrances at the front of the building were numbered 4010 and 4012 
South Capitol Street, S.E., respectively. (Following sketch is 
inserted merely for the aid of the Court and is not part of the record). 
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The plaintiffs- appellants were tenants of one of the downstairs 
apartments on the 4012 side of the building. Mr. Tissue on this 
occasion was painting a downstairs apartment on the 4010 side. 

App. P. 12, 13, 14, 19. 


In the back of the building was a back yard extending the entire 
length of the building and not divided by any kind of barrier, and used 
commonly and interexchangeably by all the tenants of both the 4010 and 
4012 side of the building; i. e. tenants were permitted to hang clothes 
on the clothes lines provided by the appellees-owners which extended 
all the way across back of this apartment building; washing of cars 
was done by tenants "hooking up" their hose from either end of the 
building: interexchangeable and common use of the garbage containers 
by tenants from both sides of the building; as well as the use of the 


yard for criss-crossing as a short cut to the tenants own back entrances. 


App. P. 14, 23, 25, 26. 


Also, in this commonly used yard at each side of the building 
and immediately adjacent thereto, were entrances to the two utility 
rooms of the house. The stairways down into these basement utility 
rooms were encased in a brick inclosure referred to in the testimony 


as "cellar wells". App. P. 20 and 21. 


The testimony was that these wells were about eight feet in length, 
about 2 ft. 7 inches wide and about 5 ft. 8 1/2 inches in depth, the 
length of the well running parallel with the building. 


As the appellant, Leta M. Tissue, left her back door she started 
walking down to her left toward the back entrance on the other end of 
the building. App. P. 13& 14. The testimony was that it was very 
dark and that she was careful, walking very cautiously. Before she 
arrived at the back entrance at the far end of the building, she observed 


a reflection of light coming from a window and saw a person moving about 


in the semi-darlmess of the room. This person she thought to be her 


9) 


husband. So instead of continuing to the entrance, she endeavored to 
walk toward this window and get his attention. She took a few steps 
toward the building, and toward this window, and fell into the stair- 
well that was previously described as being behind the 4010 side of 
the building. See App. P. 13, 14, 17. 

There was no barrier around this "well" nor was there any light 
to illuminate it. App. P. 14& 20. The plaintiff testified that she 
knew of the existence of the cellar near her back door but did not 
know of the one that she fell in on the other side of the building as 
she was only in the back yard on a few occasions. App. P. 14, 18, 19. 


At the close of the plaintiff's case, the Court directed a verdict, 
very candidly stating that he did so because he found the defendant owed 
the plaintiffs no duty as the fall occurred back of the 4010 side of the 
building and, that the plaintiff Leta M. Tissue's presence in back of 
the 4010 side was such that she was a mere licensee and was, there- 
fore, not owed such a duty as to make the defendants liable. He 
further stated that this was his sole reason for the directed verdict 
and that he was not considering the negligence question, and further, 
that in view of the nature of the injuries suffered, he was sorry that 
he felt he had to so find. App. P. 26, 27. 


APPELLANTS' STATEMENT OF POINTS 

The Court erred in directing a verdict for the defendants on 
the sole ground that the defendants' landlord, did not owe the plain- 
tiff, Leta M. Tissue, a tenant, any duty to maintain the area where 
She fell into a "cellar" or "stairwell" in a reasonable safe manner 
for the erroneous reason that this "well" was in that portion of a 
common back yard that was back of that half of the apartment building 
that bore a different street number and front entrance from the half 
of this building in which plaintiffs' apartment was located, and that 
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he so held even though the evidence was that the landlord had retained 
control of this back yard for the common and interexchangeable use of 
all the tenants. 


SUMMARY OF ARGUMENT 

The appellees owed the appellant, Leta M. Tissue, the duty of 
ordinary care to maintain the back yard area where she fell into an 
unguarded, unlighted "'cellar well" in a reasonably safe manner. The 
appellees owed the appellant, Leta M. Tissue, this duty for the 
following reasons: 

1. Mrs. Tissue was a tenant of the appellees and was injured 
in the back yard of the same building in which she resided, she being 
a tenant at the 4012 end of this building and being injured while walking 
back of the 4010 side of the building, this being a back yard area which 
was provided by the owners for the common use of all the tenants of 
4010 and 4012 South Capitol Street, S. E. 

2. A. Mrs. Tissue was, at least a licensee by invitation in 
the area where she fell because of the affirmative acts of the appellees 
or by appearance which would justify a reasonable person in believing 
that they, the appellee owners, had given their consent to the entry of 
Mrs. Tissue to the area back of the 4010 end of the building because 
they had providedthis back yard for the common use of all the tenants 
of the whole building. 

B. Mrs. Tissue was more than a licensee by invitation, but 

was in fact an invitee, because her entry into the area back of the 4010 


end of the building was for the mutual benefit of the appellees as well 


as the appellants because the entry was the result of an effort on Mrs. 
Tissue’s part to expedite the work being done by her husband for the 
appellee owners. 
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ARGUMENT 
I 


It is a well established principal in the District of Columbia 
that the landlord that owes to the tenant the duty to use ordinary care 
to maintain any area of the leased premises over which he retains 
control and which is used commonly by the tenants so that such area 
will be reasonably safe for their use. 


This has been held to be so in the instance of commonly used 
stairways. Hill v. Raymond, 65 U.S. App. D.C. 144. 


Outside entrance way to basements (a very similar situation 
to the instant case) Kay v. Cain, 81 U.S. App. D.C. 24. 


Commonly used plumbing, heating and electrical systems 


Paratino v. Gildenhorn, 55 U.S. App. D.C. 271;Wardman v. Hanlon, 


52 U.S. App. D.C. 14; Gladden et al v. Walker & Dunlop, Inc., 83 
App. D.C. 224. 


The trial court held (at least inferentially) that these cases 
could not control the matter here because the appellant, Leta M. 
Tissue, in walking from the rear door Of her apartment and traversing 
the back yard had at the time she fell into the "stair well" crossed an 
imaginary line between the apartments 4010 and those numbered 4012 
and, therefore, ceased to be a tenant to whom her landlord would owe 
a duty. 


There were no precedents cited to parallel the factual situation 
in the instant case by either party. 


While to the appellant's knowledge this precise situation has 
not been considered by this Court, very similar cases are to be found 
in other jurisdictions in what appellant believes to be well reasoned 
opinions. 
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In Ferdinando v. Rosenthal, 8 N. Y. S. 2d 399, 169 Misc. 953 
the Courts of New York have gone much farther to impose a duty on 
a property owner than would be necessary for the appellant, Mrs. 
Tissue, to recover if a jury determined the appellees had violated 
a duty to provide reasonable maintenance. For in that case the 
plaintiff lived in a building separate from the part of the court yard 
where he was injured. But more important, the two properties were 
owned by different parties with separate entrances, separate super- 
intendents, and agents. The court yard was adjacent to these houses 
and was by practice used commonly by the tenants of both. 


The Court said at page 400: 


"The facts herein present a novel situation. Premises 
901 West 169th Street, owned by the defendant, Lester 
Rosenthal, and premises 503 West 169th St., owned by 
the defendant, Ben-Dor Corporation, have separate 
entrances, separate superintendents and separate 
agents for the management of each house. However 
there is a common court yard with no apparent marks 

of demarcation, which serve as a means of ingress to 
and egress from both houses. Two steps lead from the 
court yard to the street, and the plaintiff while walking 
diagonally across the court yard suffered an accident 
due to the alleged defective character of one of the steps 
on that portion of the court yard concededly on premises 
201 West 169th Street. Plaintiff was a tenant at 503 
West 169th Street. The plaintiff had a verdict from 

the jury against both defendants who now move to have that 
verdict setaside and for a dismissal of the complaint. 
In my opinion these motions should be denied. 





Maes oes The defendant Rosenthal would avoid liability 
to the plaintiff on the contention that the plaintiff was 
on his property as a mere licensee....... ‘ 


I am of the opinion however, that the plaintiff was on 
the premises of the defendant, Rosenthal, in the status 
of an implied invitee and that the defendant Rosenthal 
owed him the duty by inspection or otherwise to render ‘ 
his premises reasonably safe for his passage." 
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A situation dealing with a duty owed over an area owned by the 
same landlord, but not immediately adjacent to the particular apart- 
ment leased, was considered by the Court of Appeals of Missouri in 
Hieken v. Eichhorn, et al, 159S.W. 2d 715. Here a child was in- 
jured in a play yard used by the children in an apartment development. 
The defendant landlord was not allowed to escape liability on the 
grounds that this area was not included in the premises that was 
leased to his parents. This was so because the area was used 
commonly by children of all the tenants. | 


Likewise, in Bates v. Blitz, et al 205 La. 536, 17 So.2nd 816, 
the owner was liable to the tenant who fell over a platform in the 
common court yard. The Court there said; : 


"The enjoyment must be guaranteed to the tenant, 

not only of his apartment itself, but also of the 
accessories ........... 

shelehepeiele among the accessories must be mcieded the 
common parts of the property, those which the tenant 
has the enjoyment with all the other tenants." 


Polizzano, et al v. Mapes Holding Co., 115 N. J. Law 352, 180 
A. 419 affirmed 182 A 842,116 N. J. 190 also dealt with the question 
of duty owed tenants in a commonly used yard. | 


Appellants believe that the proper insight can be gained into 
the only logical conclusion to the problem here presented by a study 
of the case of Pessagno v. Euclid Investment Corp. > 72 U.S. App. 
D.C. 141. 


There this Court was considering whether a landlord who rents 
apartments in his building to various tenants and reserves control of 
the common approaches (underscoring ours) is obligated to use 
reasonable care during the progress of a storm, to remove or render 
harmless ice forming thereon from natural causes. It was held that 
such landlord must use such reasonable care to control the formation 
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of ice, and as to whether he had done so was a question of fact to be 
decided by a jury. 


Now while it is true that this "approach" led to a single or 
common entrance to apartments, it seems inconceivable that if a 
number of entrances to apartment units owned by the same landlord 
had led off this "common approach" that the duty would have been 
altered. If this reasoning is correct, certainly, no distinction can 
be drawn between a "common approach” to different apartment units 
and a commonly used back yard that also leads to different apartment 
units as in the instant case. According to the testimony, this yard 
was for the joint use of all the tenants and the owners knew, or should 
have known, that all appurtenances thereto should be reasonably main- 
tained to protect all their tenants, App. P. 23, 24, 25, 26, whether 
they lived in the 4010 apartment or in the 4012 side. 


II 

Even if the landlords-appellees had not owed a duty to the 
appellant as a tenant, she was at least a licensee by invitation or 
an invitee for the following reasons: 

A. Her presence on the back yard in the area where she 
fell placed her squarely within the definition of a licensee by in- 
vitation as set out in the case of Firfer et al v. U.S. 93 U.S. App. D.C. 
216 at. 219:. 


A licensee by invitation is one who is "invited upon 

the land not for the benefit of the landlord, but where 
by some affirmative act or by appearance which would 
justify a reasonable person in believing that such land- 
owner (or occupant) had given his consent to the entry 
of the particular person or of the public generally." 


Now, when it is remembered that the testimony was that the 
appellees provided this back yard for the common use of all the 
tenants and that they knew it was used for many purposes, among 
them being a means of tenants going back and forth to each others 


? 
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apartments App. P. 25, it seems inescapable that her entry back of 
4010 was by the affirmative acts or appearance of the owners and 
would justify a reasonable person in believing that these landowners 


had given their consent to the entry of this particular person. (Underscoring 


ours. ) 
Therefore, Mrs. Tissue, at the very least was a licensee by 


invitation and as was said in the Firfer case, supra, she could 
Masi expect the owner and his agents to exercise 
reasonable and ordinary care and to provide reasonable 
safe premises." , 

B. The testimony of the appellants was that Mrs. Tissue knew 
that her husband was working at night for the very purpose of aiding 
the appellees tofinish the redecoration of an apartment in this 
building on this very night. Mrs. Tissue, in an effort to assist in 
the expediting of this redecoration, purchased a prepared meal for 
Mr. Tissue, which alleviated the necessity of his taking time off to 
prepare theirownmeal. This makes it crystal clear that her crossing 
over to the other end of the building to call her husband,where she 
fell,was for the mutual benefit of the appellee owners and these tenants, 
as it was all the result of efforts to speed the work heme done for the 
appellees. 


Authorities in this jurisdiction are uniform that when one enters 
upon the property of another for the "mutual benefit" of both; then the 


one making such a "mutual benefit entry" is an invitee. Arthur v. 
Standard Engineering Company, 89 U.S. App. D.C. 399. 


Mrs. Tissue's entry mutually benefited the appellees and the 
appellants. Mrs. Tissue was an invitee and was owed the duty of 
ordinary care. The trial Court erred in finding she was not owed 
this or any duty. | 
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CONCLUSION 


It is respectfully submitted that the appellants have demonstrated 
that the appellees did owe the appellant, Leta M. Tissue, a duty to 
reasonably maintain this area where she was injured and that the trial 


Court erred in directing a verdict on the grounds that no such duty was 
owed. For this reason, the appellants asked that the judgment entered 
on February 7, 1957, be reversed and the cause be remanded for 
further proceedings. 

WESLEY E. McDONALD 

B. AUSTIN NEWTON 


Suite 715 Bowen Building 
815 15th Street, N. W. 
Washington, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed December 17, 1954] 


LETA M. TISSUE 
4012 South Capitol St., 8S. E. 
Washington, D. C. 


and 


AL E. TISSUE 
4012 South Capitol St., S. E. 
Washington, D. C. 


Plaintiffs 


NO. 5354 -'54 


ETTIRE VOLTA 
5313 - 43rd St., N. W. 
Washington, D. C. 


and 


GEORGIA VOLTA 
5313 - 43rd St., N. W. 
Washington, D. C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
v. CIVIL ACTION 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants 


COMPLAINT FOR DAMAGES -. PERSONAL INJURIES 


FIRST COUNT 
The plaintiff, Leta M. Tissue, respectfully represents unto this 
Court as follows: 
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1. That plaintiff is an adult citizen of the United States and 
resides in the District of Columbia and that this suit is brought by 
her in her own behalf. 

_--.s That the defendants, Ettire Volta and Georgia Volta, are 
citizens of the United States and residents of the District of Columbia 
and are sued in their own right. 

| 3. That in the Fall of 1949, the said Leta M. Tissue took up her 
place of residence at the present address, 4012 South Capitol St., S. E., 
Apartment 1; that for approximately three years she has rented the 
aforementioned apartment from the defendants, Ettire Volta and Georgia 
Volta, owner and landlord of the premises in question. 

4. That there is located in the rear of the apartment building 
owned by the defendants at the address 4010 South Capitol Street, S. E., 
an open areaway being approximately 2 feet wide and 6 feet deep; that 
the areaway was neither lighted nor were there any railings or barriers 
of any kind either at the entrance of the steps into the basement or 
around any part of the openageaway hereinbefore referred to. 


5. That on the 29th of September, 1954, at approximately 7:00 P.M., 


the plaintiff, Leta M. Tisuue, fell into the areaway described above due 
to the negligent maintenance of the defendants in that no light of any 
kind was provided by them to light the areaway in question and, further, 
no railings or barriers of any kind or description were erected at the 
head of the steps leading into the utility room nor about any part of the 
open areaway; that failure to provide strong metal railings about such 
an areaway is in violation of the District of Columbia Building Code. 

6. That as the result of the fall sustained by the plaintiff, Leta 
M. Tissue, which was directly due to the negligence of the defendant's 
failure to properly protect their tenants as well as the general public 
from a hazardous condition existing in the rear of their property, the 


said Leta M. Tissue suffered fractures of the left calcaneus, left ankle, 


contusions throughout the left side of the face, head, low back, neck 


3 
and left leg, cerebral consussion, dizziness, severe mental and 
physical shock and was otherwise permanently injured. 

7. That as the result of the injuries hereinbefore set out, all of 
which were caused by the negligence of the defendants,the said Leta M. 
Tissue was confined for some considerable period of time in a local 
hospital and has been constantly under medical care; that due to the 
injuries hereinabove described, the plaintiff, Leta M. Tissue, has been 
unable to perform her normal household duties and has been denied, 
Since the date of the accident, September 29, 1954, the emoluments of 
her employment. 

WHEREFORE, the plaintiff, Leta M. Tissue, demands judgment 
against the defendants, Ettire Volta and Georgia Volta, in the sum of 
Fifty Thousand ($50,000.00) Dollars plus costs. 

SECOND COUNT 

The plaintiff, AlE. Tissue, respectfully represents unto this 
Court as follows: 

1. The plaintiff is an adult citizen of the United States and 
resides in the District of Columbia and that this suit is brought by him 
in his own behalf. 

2. That the defendants, Ettire Volta and Georgia Volta are 
citizens of the United States and residents of the District of Columbia 
and are sued in their own right. 

3. That in the Fall of 1949, the said Al E. Tissue, took up his 
place of residence with his wife, a co-plaintiff, at the present address, 
4012 South Capitol Street, S. E., Apartment 1; that for approximately 
three years he has rented this aforementioned apartment from the 
defendants, Ettire Volta and Georgia Volta, owner and landlord of the | 
premises in question. | 

4. That there is located in the rear of the apartment building 
owned by the defendants at the address 4010 South Capitol Street, S. E., 
an open areaway with steps leading down to a basement utility room, said 
areaway being approximately 2 feet wide and 6 feet deep; that the areaway 
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was neither lighted nor were there any railings or barriers of any kind 
either at the entrance of the steps into the basement or around any part 
of the open areaway hereinbefore referred to. 

5. That on the 29th day of September, 1954, at approximately 
7:00 P.M., the plaintiff, Leta M. Tissue, fell into the areaway 
described above due to the negligent maintenance of the defendants in 
that no light of any kind was provided by them to light the areaway in 
| question and, further, no railings or barriers of any kind or 
description were erected at the head of the steps leading into the 
utility room nor about any part of the open areaway; that failure to 
provide strong metal railings about such an areaway is in violation 
of the District of Columbia Building Code. 


6. That as the result of the fall sustained by the plaintiff, Leta M. 


Tissue, which was directly due to the negligence of the defendants’ 
failure to properly protect their tenants as well as the general public 
from a hazardous condition existing in the rear of their property, the 
said Leta M. Tissue suffered fractures of the left calcaneus, left ankle, 
contusions throughout the left side of the face, head, low back, neck and 
left leg, cerebral concussion, dizziness, severe mental and physical 
shock and was otherwise permanently injured. 

7. That as the result of the injuries hereinbefore set out, all of 
which were caused by the negligence of the defendants, the said Leta M. 
Tissue was confined for some considerable period of time in a local 
hospital and has been constantly under medical care; that due to the 
injuries hereinabove described, the plaintiff, Leta M. Tissue, has been 
unable to perform her normal household duties necessitating the 
employment of outside help, and has been denied, since the date of the 
accident, September 29, 1954, the emoluments of her employment. 

8. That further as the result of the injuries described in the 
preceding paragraph, the plaintiff, Al E. Tissue, has been forced to 
spend large sums of money for medical and hospital care and will, in 
the future, be forced to spend large sums of money for medical care, 
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and has been denied the companionship and consortium of his wife, all 
as the result of the negligence and carelessness of the defendants. 
WHEREFORE, the plaintiff, a Al E. Tissue, demands judgment 
against the defednats, Ettire Volta and Georgia Volta, in the sum of 
Twenty Thousand ($20,000.00) Dollars plus costs. : 


/s/ Leta M. Tissue 
/s/ ALE. Tissue 
DEMAND FOR JURY TRIAL 
The plaintiffs demand a jury trial. | 
/s/ Leta M. Tissue 
/s/ ALE. Tissue 


/s/ Wesley E. McDonald, 
Attorney for the Plaintiffs 
1025 Vermont Avenue, N. W. 
Washington, D. C. 


[Filed January 3, 1955] 

ANSWER TO COMPLAINT FOR DAMAGES 

Comes now the defendants, Ettire Volta and Georgia Volta, by and 
through their attorney, Cornelius H. Doherty, and, for answer to the 
complaint filed herein, aver as follows: 

1. The defendants admit that on the 29th day of September, 1954, 
they were the owners of the premises 4012 S. Capitol Street, S. E., 
Washington, D. C., and that the plaintiffs were the lessees of apartment 
#1 at that address. 

2. The defendants deny each and every other allegation contained 
in the said complaint and deny that the plaintiffs, or either of them, 
were in any way injured or damaged by reason of any negligence of the 
defendants. 
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3. The defendants say that the injury or damage of the plaintiffs, 
if any, was caused by the failure of the plaintiff, Leta M. Tissue, to 
exercise reasonable care for her own safety, and that it was her 
negligence which was the sole or contributing cause of any injury or 
damage sustained. 
. The premises considered, the defendants pray that the said 
complaint be dismissed with costs. 
/s/ Cornelius H. Doherty 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Defendants 
[CERTIFICATE OF SERVICE ] 


[Filed October 17, 1956] 
PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 

Pretrial statements of counsel for Pltf. and Deft. are approved 
by the pretrial judge. 

STIPULATIONS: Hospital bills, initialed by court, may be 
admitted at trial without formal proof subject to objections as to 
relevancy and materiality. Prevailing and Pertinent Building 
Regulations may be received without formal proof subject to 
materiality and relevancy. X-rays may also be admitted without 
formal proof subject to the same objections. 


/s/ James R. Kirkland 
PRETRIAL JUDGE 
/s/ Wesley E. McDonald 


/s/ Cornelius H. Doherty 
by: Thomas S. Walker 
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[Filed October 17, 1956] 
PRE-TRIAL STATEMENT OF PLAINTIFFS. 

This is a suit for personal injuries received by the plaintiff, Leta 
M. Tissue, when she fell into an open areaway in the rear of an 
apartment building owned by the defendants and located at 4010 S. Capitol 
Street, S. E., Washington,D. C. The plaintiff's husband, Al E. Tissue, 
on this occasion, was employed by the defendant and was doing some 
painting in the defendant's apartment building one apartment removed. 
The plaintiff, Leta M.Tissue, while in the act of notifying her husband 
to return to his aprtment for his evening meal, fell into an open areaway. 
The areaway in question was neither lighted nor was there any light in 
the rear of the building, nor were there any railings or barriers of any 
kind provided to prevent anyone from falling into the basement areaway. 
The accident occurred on the 29th of September, 1954, at approximately 
7:00 p.m. It was dark at that time. 

The plaintiff says that the accident was caused by the negligence 
of the defendant in neither lighting the areaway nor providing metal 
railings about the areaway, and says further that such failure is in 
violation of the District of Columbia building code. 

That as the result of the fall hereinabove described, the plaintiff 


suffered a fracture of the left heel and left ankle, contusion throughout 


the left side of the face, head, low back, neck, left leg, cerebral 
concussion, dizziness, severe mental and physical shock; that the 

plaintiff was confined in the hospital for a consideral length of time and, 
after her release, was and is still under medical treatment and observation, 
and she is still suffering some of the residuals of the accident hereinabove 
described. The plaintiff further states she was forced to remain away from 
her employment for a long period of time. The loss of time from 
employment at U. S. Treasury Department from September 29, 1954 

to March 3, 1955, amounted to $1, 620.00. 
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The plaintiff, AlE. Tissue, says that as the result of the 
injuries suffered by his wife, the said, Leta M. Tissue, he has been 
forced to spend considerable sums of money for medical and hospital 
care, and has been denied the companionship and consortium of his 
wife. 
The hospital and medical bills incurred by the plaintiff, Al E. 
Tissue, for his wife, Leta M. Tissue, are as follows: 
Dr. Thomas F. Collins $84. 00 
Anderson Clinic 918.00 


Providence Hospital (9/30/54 to 
10/23/54) 477.55 


Providence Hospital (11/17/54 to 
11/20/54) 108. 30 


Maid Service 175. 20 
Nursing 18.00 
Chambers Ambulance 20.00 


$ 1,801.05 


/s/ Wesley E. McDonald 
Attorney for the plaintiffs 


* kK x 


[Filed October 17, 1956] 
PRE-TRIAL STATEMENT ON BEHALF OF DEFENDANTS 

The defendants, Ettire Volta and Georgia Volta, through their 
attorney, Cornelius H. Doherty, submit the following as their pre- 
trial statement: 

1. The defendants admit that on September 29, 1954, they were 
the owners of premises 4012 S. Capitol Street, S. E., Washington, D. C., 
and that plaintiffs were the lessees of apartment No. 1 at that address. 

2. The defendants deny that the plaintiffs, or either of them, 
were in any way injured or damaged by reason of any negligence of the 
defendants. 
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3. The defendants deny that they violated any regulation of the 
District of Columbia Building Code. 
4. The defendants say that the injury or damage of the plaintiffs 
was caused by the failure of the plaintiff, Leta M. Tissue, to excercise 
reasonable care for her own safety and that it was her negligence which 


was the sole or contributing cause of any injury or damage sustained. 


/s/ Cornelius H. Doherty 


*x* * * 


Attorney for Defendants 


[Filed February 7, 1957] 
DIRECTED VERDICT AND JUDGMENT : 
This cause having come on for hearing on the 6th day of February, 
1957, before the Court and a jury of good and lawful persons of this 
district, to wit: 


Mrs. Helen D. Carmody see 

John A. Trilling Miss Norvell E. Willis 
James L. Haley Mrs. Josephine A. Jackson 
Carl J. Hauser Mrs. Faith A. Mattingly 
Mrs. Virginia A. White Mrs. Daisy B. Mayo 
Frank C. Heiss James A. Kane 


who, after having been duly sworn to well and truly try the issues 
between Leta M. Tissue and Al E. Tissue, plaintiffs and Ettire Volta 
and Georgia Volta, defendants and after this cause is heard and given 
to the jury in charge, they upon their oath say this 7th day of February, 
1957, that they find for the defendants against said plaintiff by 
direction of the Court. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendants go hence without day, be for nothing 
held and recover of plaintiffs his cost of defense. 


HARRY M. HULL, Clerk 
By See of By: /s/ Wm. Collins, Jr. 


JOS. C. MCGARRAGHY Deputy Clerk 
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{Filed March 1, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this day of March, 1957, that Leta M. 
Tissue and AlE. Tissue, Plaintiffs hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 7th day of February, 1957 in favor of Ettire 
Volta and Georgia Volta, Defendants against said Leta M. Tissue and 
AlE. Tissue, Plaintiffs 
/s/ Wesley E. McDonald 
Attorney for Plaintiffs 
/s/ LetaM. Tissue 
/s/ ALE. Tissue 


[SERVICE ] 


[Filed March 22, 1957] 

POINTS TO BE RAISED ON APPEAL 

1. That the defendants owed the plaintiff, Leta M. Tissue, a 
duty as their tenant, to maintein in a reasonably safe manner, the area 
in which she fell and sustained injuries on September 29, 1954, and 
that the Trial Court erred in directing a verdict on the grounds that 
no such duty was owed to the plaintiff, Leta M. Tissue, in this 
particular area. 

2. That the defendants owed the plaintiff, Leta M. Tissue, a 
duty as an invite or a lessee by invitation, to maintain in a reasonably 
safe manner, the area in which she fell and sustained injuries on 
September 29, 1954. 

It is respectfully submitted. 
/s/ Wesley E. McDonald 


Attorney for Plaintiffs, 
Leta M. Tissue and Al E. Tissue, 


* * * 


[CERTIFICATE OF SERVICE ] 
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[Filed April 4, 1957] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
February 6, 1957 
The above-entitled action came on for trial before the Honorable 
JOSEPH C. McGARRAGHY, United States District Judge, 
xe * ae * 7 * 
LETA M. TISSUE, : 
Plaintiff, being first duly sworn, was examined and testified as follows: 
_‘- DIRECT EXAMINATION | 
BY MR. MCDONALD: 


* * * * * 


Q. Directing your attention to the date of September 29, 1954, 


I ask you where were you living at that time? A. I as living at 4012 
South Capitol Street, Southeast. | 

Q. Have you resided there continuously from that time until now? 
A. We moved there I think in the late part of '49, or in the fall, I will 
say of '49, and have lived there ever since. 

Q. Do you know who owns the apartment building ? A. Yes. 

Q. Who? A. Mr. andMrs. Volta. 

Q. What apartment do you occupy in this building? A. We occupy 
Apartment No. 1, which is the first-floor apriment) on the right as you 
go into 4012. 

Q. And how many rooms do you have? A. Well, I suppose you 
would call it a three-room apartment. 

Q. lIask you, can you tell us whether or not the apartment that 
you have extends from the front of the building all the way to the back? 
A. Yes, it does. | 

Q. And where is your kitchen located? A. Our kitchen is in the 
rear of our apartment. | 

Q. And will you tell us whether or not you have a rear entrance 
to your apartment? A. Yes, we have a back door which goes out to 
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the back. 
| Q. And will you tell us,please, whether there is a landing, or 
porch, or stoop of any kind there in the rear of your door to the 
kitchen, at the back? A. There is a small concrete porch that 
accommodates the two downstairs apartments. 
Q. Are there apartments upstairs? A. Yes, there are two 
upstairs, that is, in our wing. 
Q. Tell us, if you know, how people get into the upstairs 
apartments both from the front and from the back, if you know. 
A. They have a front entrance with a stairway leading up to their 
apartment, and they have a back stairway, a wood stairway, that goes 
up with a little porch up above like ours on the first floor. 
* x aK a * 
Q. You had your dinner in the 3900 block of what street? 
A. South Capitol 
Q. Before you left the restaurant, after you had completed your 
meal, what if anything did you do? <A. I had the same people prepare 
my husband's dinner. 
Q. Without repeating any conversations, tell us, was there any 
particular reason why you had your husband's meal prepared 
there? . 
MR. DOHERTY: I object to that, if Your Honor please. 
I do not see the materiality of any of that. 
THE COURT: She may answer. Why did you have it 
prepared? A. Well, I knew he was working to try to finish the 
apartment that evening, that night. 


ok * * 


BY MR. McDONALD: 


Q. Did you know where Mr. Tissue was working on this particular 


evening? A. Yes, I did. ; 
Q. Where was he working? A. He was working in the apartment 
in 4010, which adjoins our apartment building. 
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Q. And after you arrived at your apartment what did you do with 


respect to the evening meal for Mr. Tissue that you had? A. I 
brought it in and I came through my apartment and set it down on a little 
kitchen table in my kitchen, and I thought -- ! 

Q. Justa minute. Did you change your clothes then? A. No, 

I did not. | 

Q. Go ahead and tell us what youdid. A. I a it on the table 
and unlocked the kitchen door and turned on a little light which is to the 
right of my apartment -- avery small bulb-- 

Q. To the right of your apartment where? A, On the outside of 
my apartment; and I went out and was to cross the yard over to this 
apartment where he was. I had to cross one other apartment to get 
there, and I was very careful because it was darker than I had anticipated. 

We have a lot of oak trees back there, and the leaves hadn't fallen, 
and it was just as dark as it could be. : 

Q. You testified you went on across the back yard, Tell us just 
what happened as you went across there. A. ASI approached these 
windows to the apartment where he was painting, there was a faint 
glow of a light from some light inside the apartment, though it was not 
in the bedroom, but it gave enough light that I saw a figure coming into 
that bedroom, and I thought it was Al, because I didn't know anybody 
else was there, and I thought, Well, I will just run to the window and 
get his attention and make him come over and eat. And as [ said, 
was just as dark as it could be, and supposedly going to the window I 
stepped into this terrible hole, or cellar well. | 

Q. Were you running? Were you running up ‘to that window? 

A. No, I was not. 
Q. Were you walking? A. I was walking very cautiously. 
Q. Do you at this date have a recollection of stepping into this 
cellar well? ° A. Ihave the fleeting moment of, you know you have 
done something very suddenly, you feel youee falling, then that's it. 
I knew I had stepped into some terrible hole, something. 
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Q. Was it dark at this particular point where you fell? <A. Yes, 
it was dark, very dark. 

* * * * * 

Q. Prior to this time when you stepped into this cellar well 
which you have just described to His Honor and the ladies and gentlemen 
of the jury, had you ever been over in that yard in the vicinity of the 
cellar well prior to that night? A. I can't recall any definite time 
that I was ever over there, but I was out in the yard two or three times 
to empty a waste basket. My husband usually carried out the trash 
and the garbage, and I had no occasion to ever go back there. I sent 
my wash out, but I do recall going back there to empty a waste basket 
once or ;stwice. 

Q. Do you mean you went back in your yard back of your apartment, 
or in the yard back of 4010? A. The trash cans -- there's a concrete 
walk at the very back, back there where you get to empty your papers, 
and that's a direct line from my apartment to the cans, and I would go 
and empty my waste basket very seldom. 

Q. Is there any fence or any barricade of any kind in that back 
yard dividing this apartment building, or dividing different apartment 
building yards? A. No, there isn't. 

Q. There is nothing there but just the back yard, is that 

correct? A. That is all. 

Q. lLIask you if prior to September 29, 1954, you had ever been 
into this room underneath, by this cellar well on your own property? 


A. Never in my life. 


Q. Have you ever been there since the accident? A. Never. 
Q. Iask you if any time you had ever been into the fire roam, 
utility room, under:the premises in the cellar well where you fell at 
4010 South Capitol Street? A. No, I have not. 
| MR. DOHERTY: I object to that question now as putting 
ina utility room. It is not a utility room. 
THE COURT: Reframe the question. 
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BY MR. McDONALD: 

Q. Had you ever been down into the cellar well ending into a 
room under 4010? A. No, I had not. 

* ae aK * * 

Q*** This apartment building that was owned by Mr. and Mrs. 
Volta, in which you lived in one end, was that one building or was ita 
divided building? A. It is one building : 

Q. As you went across that yard from your back steps or porch, 
or stoop, or whatever you call it, over to this other end of the building 
where you said you knew that Mr. Tissue was working, were there any 
lights burning anywhere around there? A. None at all. 

Q. I think you did tell us though that you had turned your light on? 

A. Except the little light to my right, which didn't help me at all, 
which gave no light at all over here on the left. It was a very small 


bulb. 
2* * a * | * 
CROSS EXAMINATION 
BY MR. DOHERTY: | 
* * * * | * 


Q. Going back to September 29, 1954, you had been a tenant 
there for approximately five years, is that correct? A. That is right. 

Q. And Mr. and Mrs. Volta bought that apartment house some 
time in 1952. A. I don't know when they bought fs building; I don't 
remember. ! 

Q. But they were not the people that owned it at the time that 
you first rented it? A. No, they were not. : 

Q. And you have been in that same apartment since 1949, is 
that correct? A. . That is right. ! 

Q. Was it a part of your obligation to put in your own bulbs, - both 
in the porch light and also in the apartment? A. Well, I wouldn't say 
that, no, sir. There was this small bulb there, and it was used very 
seldom -- we don't use the back -- very seldom. 
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Q. In the past seven or eight years have you put a bulb in there? 
A. Yes, we have. 

Q. You put it in and you are talking about it being a small bulb. 

A. That is right; it is a small bulb. 

Q. You put that in there yourself, you or your husband. A. I 
really don't know which. 

Q. Have you ever Sat on that back porch at any time over those 
five years prior to this accident? A. Never, before that accident. 

Q. Never been out in the back yard only on a couple of occasions 
in that five years? A. I wouldn't say only a couple of occasions, but 
very few occasions. 

ba * He * x 

Q. On the back was there an entry-way to this apartment in which 
your husband was working? A. Yes, there was. 

Q. But you didn't go over to that entry-way, did you? A. No, 
as I say, I saw this figure move, and I thought it was he in the bedroom. 

Q. Was there any stairway or anything over near where you were 
going to walk toward this particular light? Was there a stairway into 


the apartment about where you were going over there? A. A stairway? 


Q. Any access into the apartment where your husband was? 

A. Yes, there are steps, wood steps -- you mean up to the porch that 
leads into the -- 

Q. No. I mean where you were going across this yard, were 
there any steps up into the apartment, in the place where you were 
going to at that time, at the time you fell? A. Yes, there was steps 
up into the apartment where I was going. Is that what you want? 

Q. Yes, that's what -- I don't know whether I wanted that answer 
or not, but that is your answer; you are certain there were steps there. 
A. Iam positive there were steps down there. 

THE COURT: Do you understand his question? 

THE WITNESS: I don't know whether I do or not. 
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THE COURT: He means, were you heading toward the 
steps at the time? Is that what you mean? : 
MR. DOHERTY: Yes. : 
19 A. When I.went out of my apartment that was my idea. 
BY MR. DOHERTY: , 
Q. To what? A. Togo over through the steps, but when I 
saw what I thought to be my husband in this bedroom I thought I will 
just get his attention -- say just like you have a sudden impulse, I thought, 
I will go to the window and get his attention and he will come right on. 
It was just one of those sudden impulses you have around your own home. 
Q. There was no step up to the window in that apartment? 
A. No -- : 
Q. Was there any step right there to go into the apartment house ? 
A. There are some steps that I could have gone into, surely. 
* * * x : * 

22 Q. When you came over here to tap on that window did you feel 
that you could reach up to that window? A. I didn't take time to map 
that all out, Mr. Doherty. I went to try to get his attention. 

Q. You weren't thinking of anything in the world except to get his 
attention. A. I thought I could rap on the window like that. 
_Q. And from the time that you saw that light in the window -- 
A. Ididn't see a light in the window; I sawa figure move in the room. 

23 Q. Was it light in the room at all? A. There was no lighting, 
no light burning in that room, but there was a glow from a light, whether 
it was from a bathroom or small hallway I do not know. There was 
enough of a glow that I could get the outline of somebody in that room. 

5 * K * ak 

26 Q. At any time during the five years, or from the time that Mr. 
and Mrs. Volta came there to take over this apartment, did you at any 
time ever make any complaint of any kind about the light either for this 
areaway or for this outside porch? A. No, I had not, because I had 
no occasion -- | 
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THE COURT: Just answer the question. 
THE WITNESS: I had not. 

* a x oe aK 

Q. You knew what apartment your husband was working in, did 
you not? <A. Yes, I did. 

Q. And that could be reached by going in the front way, could it 
not? A. Yes, it could have. 

Q. And what was your husband doing in there? Painting? 

A. He was painting. 

Q. Did you stop to realize, even knowing that there was no 
areaway there, that you could not reach that window to tap it yourself 
from outside? A. I had never studied the outlay of that picture, Mr. 
Doherty, and I couldn't have conjectured all that had I tried to think it, 
because I didn't know. 

Q. How tall are you? A. Five feet five with my shoes on. 

Q. During this five years that you were there, prior to September 
29, 1954, didn't you go out more than two or three times in that back 
yard? <A. I can't remember more than two or three positive times 
that I was ever back there up until the accident. 

Q. Your husband did all the work around the house? A. Not 
all the work. 

Q. Emptied the trash and garbage and all? A. He emptied most 
of the trash and all the garbage, and all the papers. There was an 
occasion that I would run out with a waste basket, just very seldom. 

Q. How about washing? Did he do the washing? A. We sent our 
washing out to the Bergman Laundry. What washing I did I hang in my 
bathroom over the shower rod. 

Q. Did you ever hang any on the outside at all? A. I might have 
hung a few pieces -- very seldom -- I don't know. That is to the right 
of my apartment, my lines. 

Q. There was a place out there to hang clothes, was there not? 
A. Oh, yes, there are lines back there. 


Q. The areaway that you Say was under your apartment, you knew 
that one was there. A. I had heard it was there. 


a Se, — 
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19 
Q. You hadn't seen that either? A. Yes, I had seen the steps 
that go down, and I had noticed that, I certainly had. 
Q. When had you noticed that? A. I don't know just when; it's 
just a picture that you have in your mind, that's all I know. 
Q. And you knew it was just a furnace room, is that correct? 


30 A. I was told it was for heating hot water. 
me * bs aK ak 
32 REDIRECT EXAMINATION 
BY MR. McDONALD: 
* a 5 x * 
33 Q. Where was this clothes line? As you stand on your back 


stoop facing to the east, where was the clothes line? A. There are 
clothes lines going two directions. My clothes line -- I call it mine 
that I use, now that we do washing, is to the right of my apartment; 
they go that way. 

Q. Does it run to the alley in the back? A. I was going to tell 
you, then there are clothes lines that run across the whole back yard 
that way. 

34 BY THE COURT: 

Q. You say that 4010 South Capitol Street and 4012 are one 
building, is that what you said? A. That is right. 

Q. They have two separate entrances, do they not? A. That 
is right. 

Q. Andthere is no communication between 4010 and 4012, is 
that right? A. No. 

Q. In other words, 4012 is a four-apartment unit upstairs and 
four downstairs? A. That is right. 

Q. And 4010 is the same thing? A. That is right, yes. 

Q. But they are two separate apartments, although they are one 
building? A. That is right. 

Q. And each has a separate entrance. A. Yes, that is 
right. 
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THE COURT: You may step down. 

* * * 

ALFRED E. TISSUE 
plaintiff, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McDONALD: 

cd * 
THE REPORTER (Reading): 

"And had you had conversations with the Voltas, either 
of them, about the work and the necessity of getting the work 
through?" 

A. Iam not real sure, but I think Mrs. Volta called me on the phone 
and wanted to know if I would do it, andI did, and she said she would 
like to have it done right away, and I told her I was working at that 
time. 
THE COURT: Will you speak louder so that all the members 
of the jury can hear you. 
THE WITNESS: That I was working at that time, and that 
I would work Sundays and Saturdays and I would get it done as quick as 
I could. 
BY MR. McDONALD: 
Q. Did Mrs. Tissue know you were working over there? A. She 
did. 
aK * * * a 
45 Q. Was there any railing of any kind around the cellar well? 
A. No, sir. 
Q. Have you had occasion to examine the well in which Mrs. 
Tissue fell? A. I have. 
Q. Can you tell us whether or not the brick around it is raised 
or is it flush with the ground. A. It is flush with the ground. 
Q. And do you know its depth? A. I measured it; it is 5 feet 
8-1/2 inches in depth. 
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Q. And how wide is it from the wall of the building out to the 
edge? <A. It is about two feet seven inches. : 

Q. And do you know how long it is, running north and south along 
the side of the building? A. Eight feet. | 

Q. And had you ever been down in that well that room down 
there? A. Yes, I was down there once when they was having trouble 
with the heater and somebody was fixing it. 

Q. What is down in that room? A. Just the same as ours, 

heating and the hot water. : 

Q. Anything else? A. And I think the gas meter is down there; 
I am not sure, I think they are. 

* * * aK | a 

CROSS EXAMINATION 
BY MR. DOHERTY: 

* aK * a * 

Q. No. Who owned the apartment house at the time you first 
went in there? A. ThatI can't tell you now. It was some -- I believe 
it was Italian people, but I couldn't tell you what his name was. 

Q. The building was owned by two different parties, was it not? 
A. At that time? 

Q. When you went in. A. I can't tell you. That's a good while 
back. It was another party different from what owns it now. 

Q. Didn't one man own 4010 and someone else owned 4012? 

A. That I can't say. 


xe * * +d Sg 


Q. You went out in that back yard quite a bit, did you not? 
A. That is right. 

Q. Did you ever fall down in one of these areaways? A. No, sir. 

Q. You knew they were there? A. Yes, sir. 

Q. You could see them? A. Yes, sir. 

Q. The gas and electricity in your apartment, did you havea 
separate meter for yourself? A. Iam pretty sure the electric is up 
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at the top or as you enter the building you go on up to the top; I think 
the gas is in the basement, but I am not positive. 

* * * *x * 

Q. No, I asked about your wife's eyesight. Is that good? 

A. Average, I would say. 

Q. Was it on September 29, 1954? A. Average. 

Q. Could your wife reach up from the ground and tap that window 
in the back yard? A. No, she did not. 

Q. Isaid, could she? Was she tall enough to do it? A. I don't 
believe she could hardly reach up there, but she didn't think at that 
time whether she could or not. 

Q. Just answer my questions. 4010 is where you were working, 
is that correct? A. That is right. 

Q. The front door was open, was it not? A. Not the apartment. 
It might have been open on the outside. 

Q. To the entire apartment house? A. The outside door is 
always open; that is, it is unlocked. 

Q. How about the outside door to the apartment at 4010? A. It 
was unlocked, I guess; that I couldn't say because I come in the back 
way anyhow. 

a * * ae ak 

MR. McDONALD: At this time we want to ask the Court's 
permission to reopen our case for about two or three minutes of | 
testimony on this one point. We feel that we have failed to develop 
and we feel that we should have a right to develop the point that this 
back yard was interchangeably and was commonly used. 

Now there is some evidence here about it, but I don’t know 
whether it has been clear enough to show the Court what we are trying 
to do on that point, and we feel that that point before this motion is 
argued is important. 

I propose to put Mr. Tissue back on the stand and also Mr. 
Crismond only on that one point about the common interchangeability of 
that rear yard there. 
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THE COURT: What do you say? . 
MR. DOHERTY: Well, it is a matter within the discretion 
of the Court. | 
* * * * | * 
ALFRED E. TISSUE, 
plaintiff, having been previously sworn, resumed the stand and 
testified further as follows: : 
DIRECT EXAMINATION 
BY MR. McDONALD: 
aK ok * x * 
Q. LIask you, Mr. Tissue, did people occupying 4012 where 
you live, did you ever see any of those tenants using the clothes lines 
in the rear of 4010? A. Well, they use them all across. 
MR. DOHERTY: I object to that; that is not responsive. 
THE COURT: Yes, Answer the question. 
BY MR. McDONALD: 
Q. Did you ever see people in 4012 using the clothes lines in 4010? 
A. Yes, I have. 
Q. Is there a water spigot or place for the letting out of water 
in 4012 in the furnace room? A. Yes. 
Q. Is the same spigot available in 4010? A. Yes. 
Q. Have you ever used the spigot in 4010 for the purpose of 
hooking up a hose line? A. I have. 
Q. Have you ever seen any tenants in 4010 use the spigot 
located in the rear of 4012? A. I have. 
Q. And in using those hose lines could you tell us whether or not 
they would cross the rear yard from 4010 to 4012 or from 4012 to 4010, 
people in using those lines, could you tell us whether or not they would 


cross the property? A. Yes. 

Q. Did the defendants, Mr. and Mrs. Volta, know of the common 
use of this rear back yard by the tenants of both addresses, 4010 and 4012? 
A. Yes, sir. 
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x * ae ae * 
CROSS EXAMINATION 
BY MR. DOHERTY: 
Q. Who did you ever see that lived in 4010 use any part of the 
equipment at 4012? A. Mr. Burnett. 
Q. Mr. Burnett? A. Yes, sir. 
Q. Whoelse? A. I was going to say something else, I also had 
a nozzle I bought myself and he used to borrow it. 
Q. Was this before September 29, 1954? A. That is afterward. 
Q. After September 29, 1954? A. Yes. 
MR. DOHERTY: I move that the testimony be stricken. 
THE COURT: Did you see Mr. Burnett use it before 
September 29, 1954? 
| THE WITNESS: Well, I don't know; we have always used 
anything we wanted back there. 


THE COURT: I will grant the motion and strike the testimony. 


* * * * * 


MR. McDONALD: In answering Mr. Doherty's question 
to you were you referring to the nozzle or were you referring to the 
hose line? A. Well, the hose. There used to be an old hose there in 
No. 10, and I went down in there and got it and used it all the time, 
and then I bought one myself, and then Mr. Volta found out it was mine 
and he paid me for it, and then it was kept on our side and then he came 
over and got it. 

MR. McDONALD: And all this took place after Mr. and 
Mrs. Volta had taken over the apartment house ? 

THE WITNESS: That is right. 

MR. McDONALD: When was this old hose there that you 
referred to that you had that you used? Was that before the accident? 

THE WITNESS: And afterward. 

MR. McDONALD: And Mr. and Mrs. Volta owned the 
property at that time, did they? 
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THE WITNESS: Yes. 
BY MR. DOHERTY: | 
Q. When you talked to Mr. Volta it was after this fall of your 
wife's that this hose question came up, was it not? It was after 
September 29, 1954? A. No; I had the hose before but he didn't know it. 
* * * a ss 
JAMES FRANCIS CRISMOND, : 
having been previously sworn, was recalled and testified further as 
follows: ; 
DIRECT EXAMINATION 
BY MR. McDONALD: : 
* * »* * : a 
Q. Lask you if on September 29, 1954, and before that time, 
to your knowledge that you ever hung any clothes on the clothes lines 
in the rear of your apartment. A. Yes, sir, I have hung clothes 
because I am practically the washerwoman at my house. 
THE COURT: Just answer the question. 
BY MR. McDONALD: | 


Q. Answer the question. What was your answer? A. Yes, sir. 
I hang clothes out there. | 

Q. Have you to your recollection ever hung clothes in the rear 
of 4010? A. Yes, sir, I have hung clothes across that. Of course 
there is a little piece of concrete goes down there and I have hung them 


on both sides . : 

Q. Have you ever to your knowledge on or about September 29, 
1954, and before that time, after Mr. and Mrs. Volta became the 
owners of the property, have you seen people coming across the back 
yard from 4010 going to 4012 or from 4012 going to 4010? A. Yes; 
we cross there any time we get ready. 

Q. Do you know whether or not Mr. and Mrs. Volta knew about 
this common usage of this yard on or before the time of this accident 
on September 29, 1954? A. I wouldn't say for sure, but they have been 


out there lots of times. They knew that we was using the back yard. 
aK * *% ak 2K 
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CROSS EXAMINATION 
BY MR. DOHERTY: 
* x * ae * 
Q. When you say people went back and forth from 4010 to 4012 do 
you mean people would go in to visit in 4012 certain parties? A. No; 


I don't mean they are visiting. I mean lime if you want to wash you 


car, or something, we go across either yard to hook up a hose, and 


they have hooked up the hose from 4010 to 4012. 

a = ss * aK 

Q. And between that and September 29th did you use that back 
yard back and forth and the water spigots and all that? A. Sure, 
I washed my car there plenty of times. 
| Q. And who else was out there that you knew used it? A. Who 
else was out there that I knew? 

Q. Yes, that used the yard, or went back and forth. A. I didn't 

know many people there at the time. Just as I told you yesterday, 
I hardly knew Mr. and Mrs. Tissue at that time, but a lot of them you 
see walked back and forth across there. 

K * * a * 

MR. DOHERTY: May it please the Court, at this time I 
would like to make a motion on behalf of both of the defendants for a 
directed verdict. 

a * * aK * 

THE COURT: It is my view that the injury which the 
plaintiff sustained did not arise out of the relationship of landlord and 
tenant because it occurred in connection with property of which she was 
notatenant. Taking that view of the matter I have to look at the 
Firfer Case, it seems to me, to determine her status, and in that 
relation I am compelled to hold that she was not an invitee but was a 
mere licensee, and that there was no duty on the part of the defendants 


which was violated, and therefore I will have to direct a verdict. 
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I think it is unfortunate, because of the injury which she sustained. 
It would be easier to decide the other way. 

MR. NEWTON: Your Honor has ruled, and this is not by 
way of further argument. The Court of course considered the Firfer 
Case from the standpoint of the division in the type of licensees, that 
is, licensees by invitation -- 

THE COURT: I don't think she was a licensee by invitation. I 
think she was a mere licensee. 

And I am not ruling as a matter of law that she was guilty of 
contributory negligence. I am ruling squarely on the question whether 
there was a duty or a violation of a duty. 

x * * 5 5 

THE COURT: Ladies and gentlemen of the jury, as you 
know the plaintiffs concluded their testimony this morning, and at the 
conclusion of their testimony what you may now know is that there was 
then made a motion for a directed verdict in favor of the defendants, on 
the ground that there had been no proof of negligence in that there had 
been no proof of a duty owing by the defendants to the plaintiffs which 


was violated. That has been argued to the Court. 


I have ruled as a matter of law that the plaintiffs are not entitled 
to recover in this case, and therefore that your verdict shall be for 


the defendants as a matter of law. 
* * x * : * 
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APPELLEES' STATEMENT OF QUESTION PRESENTED 


The only question presented is whether the female plaintiff, 
a tenant in 4012 S. Capitol Street, was an invitee or a licensee by 
invitation to travel around in the dark in the back yard of 4010 S. 
Capitol Street in a place unfamiliar to her and in a place specially 
reserved for the use of the owner of the building. : 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


No. 13, 798 


LETA M. TISSUE and AL E. TISSUE, 
_ Appellants 
vs. 7 
ETTIRE VOLTA and GEORGIA VOLTA, 

: Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


The appellants, Leta M. Tissue and Al E. Tissue were the 
plaintiffs in the Court below and Ettire Volta and Georgia Volta were 
the defendants and the parties will be hereafter referred to as they 
appeared in the trial Court. 


On September 29, 1954, the defendants were the owners of 
4010 and 4012 S. Capitol Street, Washington, D. C. It was one building 
composed of two units of eight apartments each, each with a separate 
entrance into each unit. There was no communication between the 
units (J. App. 19). The plaintiffs had lived in apartment No. 1 in 
4012 S. Capitol Street since 1949. The defendants purchased both units 
some time in 1952. 
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There was an entrance at the rear of each unit with a porch 
and light that was supplied by the tenant. There was a separate heating 
system for each unit which was in the basement and entered by a cellar 
well, approximately as set forth on page 3 of plaintiffs' statement and 
brief. The female plaintiff had never been in this room or down the 
cellar well prior to September 29, 1954 (J. App. 15). She had been in 
the back yard only two or three times during this period (J. App. 18). 


On September 29, 1954, the male plaintiff was working for the 
defendants in an apartment at 4010 S. Capitol Street and the female 
plaintiff, desiring to see her husband and to bring him some dinner, 
started from the rear porch at 4012 to cross the back yard to the back 
porch at 4010 S. Capitol Street. She saw a faint glow of light in one of 
the apartments and a figure and thinking it was her husband started 
toward the window. It was just as dark as it could be and she fell into 
the cellar well (J. App. 13). She stated that it was her intention to go 
to the porch at 4010 and admitted that she had never made any complaint 
about the lighting at 4012 S. Capitol Street (J. App. 17). 


SUMMARY OF ARGUMENT 
The female plaintiff was not in invitee or a licensee by invi- 
tation to roam at will in the dark in the back yard of 4010 S. Capitol 
Street in a place unfamiliar to her and in a place specially reserved 
for the private use of the owner of the building. 


ARGUMENT 
It is true that the landlord owes to a tenant a duty to use 
ordinary care to maintain any area of the leased premises over which 


he retains control, and which is commonly used by the tenants, in a 
reasonably safe condition. Such a duty refers only to the parts of the 
premises commonly used by the tenants but does not cover parts of the 











3 


premises which are retained by the landlord and which is not necessary 
to be used by the tenant for his normal use and enjoyment of the apart- 
ment. The defendants in this case only owed a duty to the plaintiffs 
covering the normal approaches to 4012 S. Capitol Street and its use. 


The Court did not limit its reason for directing a verdict to 
just the imaginary line between 4010 and 4012 S. Capitol Street, for it 
was clearly indicated by the testimony that the female plaintiff went way 
beyond any invitation when she, in the dark, walked toa place which was 
unfamiliar to her without being able to see where she was going. She 
admitted that there was no entrance to the building at the point to which 


she directed her steps and fell down the cellar well and was injured. 


There is nothing in the record to indicate that the cellar well 
was not properly placed or that it was in violation of any building regula- 
tion of the District of Columbia, and it must be assumed that it complied 
with all the building regulations. : 


The case of Hill v. Raymond, 65 U. S. App. D.C. 144, re- 
ferred to in plaintiffs' brief, contained allegations that the defendant had 
failed to comply with the statutes and regulations thereunder relative to 


stair treads and lights in the hallways and stairways of its apartment 
building. | 


The plaintiffs, in the instant case, alleged in their complaint 
that the areaway into which the female plaintiff fell was in violation of 
the District of Columbia Building Code and the pre-trial statement of 
the plaintiffs also contained that allegation. No building regulation was 
offered by the plaintiffs to support this allegation so that the case of Hill 
v. Raymond would not be helpful to plaintiffs. : 


All the other cases cited in the brief for the plaintiffs cover 
cases where the injury was sustained on parts of the property commonly 
used by the tenants. | 
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There might be some semblance of merit in the female 
plaintiff's contention that she was injured by reason of the defendants’ 
negligence if she had walked directly from 4012 to 4010 S. Capitol Street, 
but according to her own testimony she left the straight path and, in the 
dark, went to a place not commonly used by her or any of the tenants. 
This would bring her clearly within the ruling in the case of Firfer v. 
United States, 93 U.S. App. D.C. 216, 208 F. 2d 524. 


The Firfer case definitely explains the status of an invitee, a 
licensee by invitation, a bare licensee and a trespasser. Under this 
decision the female plaintiff was at most a bare licensee. She was not 
an invitee for she was not on the land of the defendants for the purpose 
of carrying on Some commercial transaction with the defendants. She 
was not a licensee by invitation because if there could be any inference 
from the actions of the defendants that plaintiff was permitted to use the 
back yard of 4010 S. Capitol Street, surely the plaintiff had gone far 
beyond the chronological and geographical limits of the invitation when 
she went to the side of the building where the well or areaway was 
properly located. 


This areaway could not be considered a hazard for it was a 
part of the building and necessary to its use. 


She was a bare licensee and as such took upon herself the 
risk of unconcealed dangers which were natural to the place and which 
could be avoided by proper care. The defendants are merely required 
to refrain from wanton injury. The areaway was there for five years 
to the plaintiff's knowledge. 


This Court, in the Firfer case, stated: 


"It is of course well settled that a person lawfully upon 
the premises of another is bound to leave them by the usual, 
ordinary, and customary way in which such premises are and 
have been departed from; and if, for his own convenience or 
some other reason he takes another and is injured, he cannot 
recover." 
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The conduct of the female plaintiff in leaving the straight path 
to 4010 S. Capitol Street, and, in the dark, proceeding over a place un- 
familiar to her to look into a window cannot be said to have been within 
the reasonable expectations of the landlord. : 


CONCLUSION 
It is respectfully submitted that the action of the trial Court 
in directing a verdict for the defendants was correct and that the judg- 
ment of the United States District Court for the District of Columbia 
should be affirmed. | 


Respectfully submitted, 


CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellees 


